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New York Association of Convenience Stores

 130 Washington Avenue, Suite 300, Albany NY 12210  
TELEPHONE:   (800) 33-NYACS or (518) 432-1400 
 
FAX:  (518) 432-7400

MEMORANDUM IN OPPOSITION

S.6962B by Senator Fuschillo

A.11003B by Member of Assembly Pheffer

AN ACT to amend the agriculture and markets law, in relation to

establishing a continuing education certification program for retail food stores

The New York Association of Convenience Stores is a private, not-for-profit trade association representing the interests of more than 5,000 neighborhood mini-marts and convenience stores across the state, many of which are licensed as food "processing" establishments under Article 20-C of the Agriculture and Markets Law.

NYACS supports the concept of reasonable food safety training certification requirements. We commend the sponsors for their initiative, and thank them for amending their legislation, to a degree, in response to some of our specific concerns.

Regrettably, however, the amendments don't go far enough to avoid discriminating against, and placing unnecessary regulatory burdens upon, smaller retailers.

Exemption for Low-Risk Stores

Any store that "receives food or food products for the purpose of processing or otherwise adding to the value of the product for commercial sale" is supposed to have a 20-C food "processing" license from Ag & Markets.

Thus, a mini-mart whose food service is limited to making cappuccino and reselling pastry delivered by a local bakery can be required to obtain such a license at an annual fee of $100 (increased from $35 two years ago).

NYACS believes such low-risk 20-C licensees with limited food-service offerings should be spared the burden and expense of food safety training certification. Specifically, we support amending the bill to expressly exempt any licensee that does not process or prepare any potentially hazardous food as defined by existing Ag & Markets regulations. If they bake pizza or make sandwiches, fine. But if all they serve is food that was processed elsewhere, the training mandate is excessive.

This proposal comes at a time when the 2004-05 Executive Budget proposes to wildly stretch the definition of retail food store so that Ag & Markets – in the name of "food security" – can start collecting license fees from heretofore exempt stores whose food preparation entails no more than stocking cans of Campbell's Soup. Protecting health and security is important, but clearly, we're getting carried away.

CONTINUED (  

Small Retailer Eligibility to Train

Our second issue with the bill pertains to which entities would be eligible to apply to Ag & Markets for approval to deliver certified food safety continuing education.

The original bill listed chains of 10 stores or more, wholesale distributors, franchisors, colleges and universities, cooperatives, and statewide trade associations. The amended bill expanded the list to include Cooperative Extensions, the FDA, the USDA, and national trade associations. In addition, in response to NYACS' concern about smaller retailers being left out, the amended bill reduced from 10 stores to 3 stores the threshold for retail chain eligibility.

While that is a welcome step in the right direction, we remain opposed to an arbitrary exclusion based on a discriminatory theory that operators of one or two stores are too incompetent to be trusted to conduct their own food safety training in-house the way their larger competitors can.  The owner of one or two licensed stores, therefore, would have to rely on an external source to provide the training at a cost, location, and schedule that may be outside his control, whereas his competitor with three stores or more could train whenever and wherever they desire.

The logic behind this double standard escapes us, but it seems to be spreading. Article 20-A of the Tax Law forces smaller retailers to pay higher wholesale prices for cigarettes than do competing chains of 15 stores or more. Section 1399-ee of the Public Health Law allows chains of five stores or more to obtain state approval to conduct in-house certified tobacco sales training, while leaving smaller retailers dependent on outside sources offering limited access to training classes. The Legislature is considering a bill (S.6285A/A.10301A) that would impose regulatory burdens on stores that own ATM machines, yet exempt retail chains of 10 stores or more. The State of New York is statutorily treating smaller businesses as second-class businesses. Store count is not a reliable gauge of retailer quality or responsibility.

For these reasons, while supportive of the goal of promoting greater awareness of food safety procedures in the retail industry, NYACS respectfully opposes passage of this legislation in its current form.

James S. Calvin

President, NYACS

June 10, 2004
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