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Hon. M Patricia Smth

Conmi ssi oner

New York State Departnent of Labor

W Averell Harriman State O fice Canpus
Al bany, New York 12240

Re: New York Wage Watch

Dear Conmi ssioner Smith

The Department of Labor’s January 26, 2009 press release announci ng New
Yor k WAge Watch causes great concern anong the trade associations signing this
| etter and, through us, to each of the thousands of individual nenber busi nesses
and enpl oyers we represent throughout New York State.

On first blush, it woul d appear that the Departnent has sancti oned “comunity
groups” to enforce the state’s conpl ex and conplicated | abor | aws — statutes and
procedures that today are enforced by professionals who have dedicated their
careers to learning the intricacies those |aws purposefully contenplate. To
this end, we thi nk New York Wage WAt ch steps wel |l over the boundaries of even the
nost constructive collaborations with community groups and advocates.

To gi ve quasi -enforcenent capabilities to certain, seenm ngly hand-sel ected
constituencies sets a troubling precedent that coul d spread anong the spectrum
of state agencies. W wonder how such an effort can create an atnosphere of
anyt hi ng ot her than vigil anti smwhere every honest enployer will have a legitimate
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concern for the preservation of his or her rights as a taxpayi ng busi ness owner
in the state of New York. The i mage painted by the Departnment in its January 26
rel ease is of a posse of activists, duly deputized by the wei ghty inprimatur of
t he Departnment, denandi ng access to any enployer in the state whom they have
chosen either at random by wll, or by prejudice. The February 2, 2009
editorial in the New York Post (“Vigilante Labor ‘Justice’”) illustrated well
this concern shared anmong our collective nmenbershi ps (copy attached).

We are troubl ed that groups so enpower ed woul d be gui ded | ess by objectivity
t han agenda. Sone, we fear, would m stake their status as Watch groups for an
al | -access pass to the records of any business they may choose to ‘watch.’ And
we harbor the legitimte concern that participants may take advantage of their
new st at us by staging publicly-funded press events created to enbarrass w t hout
cause any enpl oyer whom t hey choose.

In short, as we understand it fromthe January 26 rel ease, New York \Wage
WAt ch prom ses an unprecedent ed and unwarranted i ntrusi on on New York’ s enpl oyer
communi ty.

We think it entirely fair and appropriate that the Department’s Division
of Labor Standards conduct investigations in either a proactive manner or in
response to specific conmplaints. As you know, many of us signing this letter
represent organizations which have |ong supported the work of the Division,
i ncludi ng public support for state budget |ines increasing the nunber of Labor
St andards i nvestigators. And many of us have a denonstrabl e record of partnership
with your Departnent in pronoting, educating, and ensuring wage and hour conpliance
anong our menbers.

W wite today, then, to ask that you nmeet with us to explain exactly how
New York WAage Watch will operate. W have several questions aside from our
pervadi ng concern that no business groups were, to our know edge, invited to
participate either in the “pilot” program announced on January 26 or in the
di scussions crafting the program Anpbng them

VWhat specific rules and regulations apply to the conduct and scope of
aut hority of groups sel ected as Watch participants? Wat are the criteria
for groups seeking certification as Watch partici pants?

VWhat safeguards are in place to ensure that the rights of enployers will
be protected — including those conprising private property access — when
WAt ch partici pants engage wi th enpl oyees?

W1l Watch participants be reacting to conplaints, or will they, instead,
be canvassi ng wor kpl aces aski ng enpl oyees i f they have specific or general
conpl ai nts agai nst their enpl oyers?

VWhat steps will the Department of Labor enploy to ensure that Witch
participants stay within the boundaries established by the Departnent?
Wl aggrieved enpl oyers have redress agai nst the Departnent in the event
of denonstrabl e m sconduct by Watch partici pants?
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What specific statutory authority does the Departnent enploy to “provide
ordinary people with a fornmal and systemic role in the fight agai nst wage
theft”? Can the Departnent inplement such a programwithout first fulfilling
the public notice and public conment provisions of the State Admi nistrative
Procedure Act? The enpl oyer community was gi ven no advance notice of the
Watch, nor was it given opportunity for input.

How wi I | New York Wage Watch be funded?

These are fundanmental questions that many of our nmenbers small and | arge
now ar e aski ng, alarned as they are by press reports generated by the January 26
Depart ment announcenent and by the content and tone of the press rel ease itself.
Because the Departnent failed to include us in any briefing outlining the
program prior to or concurrent with the public Watch [ aunch, we are unabl e at
this time to aneliorate our menbers’ concerns or di sabuse any assunptions they
are maki ng.

We hope a neeting with you at your earliest opportunity will shed some
light on the Departnment’s intentions and goal s for New York Wage Watch. Wt hout
that opportunity, we and our nenbers only can assume that the programis little
nmore than a dangerous deputizing of groups |ooking for a platformto harass,
infiltrate, and publicly enbarrass the taxpaying enployers that fuel this
state’s econom c engine. W hope that is not the case.

We | ook forward to neeting with you soon.

Si ncerely,
i
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James R Sherin Rick J. Sanpson
Presi dent and CEO Presi dent and CEO
Retail Counci | New York State
of New York State Rest aurant Associ ation
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James S. Calvin M chael E. Rosen Scott Wexl er
Pr esi dent SVP & CGeneral Counsel Executive Director
New York Association Food Industry Alliance Enpire State Restaurant
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CC:

Hon. David Paterson
Gover nor

Hon. Susan John
Chair, Assenbly Committee on Labor

Hon. Ceorge Onorato
Chair, Senate Comm ttee on Labor

Carmi ne Ruberto
Director, Division of Labor Standards



