Court: Hearsay not enough to convict store of tobacco violation

In a case with statewide implications, Rick's General Store in Lowville, Lewis County, has won the latest round in its quest to be exonerated of a disputed charge of selling tobacco to minors.

On November 21, the Appellate Division of New York State Supreme Court upheld Supreme Court Justice Joseph R. Mcguire's March 2002 ruling that overturned the finding of a state Health Department hearing officer that the store, operated by Richard and Terry Hoch, was guilty.

Judge Mcguire had admonished the Health Department for refusing to produce records at the hearing to prove that the undercover buyer was indeed under 18, and scolded the hearing officer for letting them get away with it.

He noted that while the Health Department testified that it had a copy of the person's birth certificate on file, when the store's attorney asked them to produce it, they refused on grounds that it was departmental policy not to, in order to protect the person's identity.

When the attorney objected, the hearing officer snapped, "Whether the Department produces it or not is up to the Department. I have the testimony on the record as to how they determine the individual is under age. That is what the Department said and that's what the case will rest on. I am not going to compel them to disclose the identity of the individual if they don't desire to."

This attitude troubled Judge Mcguire. "When an independent hearing officer says 'Whether the Department produces it or not is up to the Department,' that sense of independence that is expected in a reviewing official is missing, and the requirement of impartiality is impacted," he wrote.  "There appears to be an absence of objectivity by disregard of the clear statute and possible improper delegation of authority."

He said the claim of confidentiality "appears nowhere in the statute" governing administrative hearings.

"Claiming that it is Department 'policy' not to make such information available does not create any legislatively or judicially authorized exception to the disclosure rules in the statute," Judge Mcguire continued. "…it is the legislative policy of this state that government be open and that the public have access to agency materials. The policy is particularly important when government attempts to rely on undisclosed and therefore unchallengeable information to the detriment of its citizens."

NYACS members Rick and Terry Hoch, who have spent a small fortune on attorney's fees fighting this case, are to be commended for their perseverance.

It has long been NYACS' position that with so much at stake, a retailer accused of selling tobacco to a minor has a right to face their accuser at the hearing, and thus the undercover minor should be required to testify and be cross-examined by the retailer.

While this ruling stops short of requiring that, any NYACS-member retailer with a tobacco violation charge pending should bring this case to the attention of their attorney, and insist that the health department put the minor on the stand or, at a minimum, bring to the hearing documented proof of the purchaser's age.

The case, step by step

2001

Rick's General Store in Lowville charged by NYS Department of Health (NYSDOH) with selling tobacco to undercover minor

Administrative hearing held before NYSDOH in Watertown; hearing officer finds store guilty and levies fine

2002

Store appeals decision to NYSDOH "tribunal" in Albany, which upholds the hearing officer's verdict

Store appeals case to New York State Supreme Court, Lewis County; Justice Joseph W. Mcguire overturns tribunal's decision (Index # 21428, RJI # 2002-0024)

2003

State appeals case to Appellate Division of State Supreme Court; court upholds Judge Mcguire's ruling vacating NYSDOH determination (1327 CA 03-0082)

